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APPELLANT'S  BRIEF 


Introductory  Statement 

The  appellant,  Alger  Hiss,  was  convicted  by  a  jury  in  the 
United  States  District  Court  for  the  Southern  District  of 
NeAV  York  on  both  counts  of  an  indictment  charging  perjury. 
The  judgment  of  conviction,  rendered  by  the  Honorable 
Henry  W.  Goddard,  United  States  District  Judge,  and  en- 
tered on  January  25,  1950,  sentenced  appellant  to  imprison- 
ment for  five  years  on  each  of  the  two  counts,  the  sentences 
to  run  concurrently.  After  an  appeal  to  this  Court  (185  F. 
2d  822),  a  petition  for  rehearing,  and  a  petition  to  the 
Supreme  Court  of  the  United  States  for  certiorari  (340 
U.  S.  948),  all  unsuccessful,  this  Court's  mandate  of  af- 
firmance was  issued  on  March  16,  1951,  and  on  March  22, 
1951,  the  appellant  surrendered  to  the  United  States  Mar- 
shal. At  the  present  time  appellant  is  confined  in  tlie 
United  States  Penitentiary  at  Lewisburg,  Pennsylvania. 


This  is  an  appeal  from  an  order  of  Judge  Goddard,  filed 
on  July  22,  1952,  which  denied  a  motion  made  by  appellant 
on  January  24,  1952,  for  a  new  trial  based  on  the  ground  of 
newly  discovered  evidence.*  The  motion  was  denied  on 
affida\ats  and  memoranda  submitted  on  both  sides,  and 
after  argument  of  counsel,  held  on  June  4,  1952,  but  with- 
out any  hearing  of  the  witnesses  proffered  by  appellant  in 
support  of  the  motion  or  of  the  witnesses  proffered  by  the 
Government  in  opposition. 


Grounds  of  Appeal 

A  motion  for  a  new  trial  on  tlie  ground  of  newly  dis- 
covered evidence  is  addressed  to  the  sound  judicial  discre- 
tion of  the  trial  court.  See,  e.g.,  Prisament  v.  United  States, 
96  F.  2d  865,  866  (C.  A.  5th,  1938).  The  concept  of  sound 
judicial  discretion,  however,  implies  the  possibility  of  its 
abuse,  and  the  consequent  commission  of  reversible  error. 
On  this  appeal  we  contend  that  the  trial  court  abused  its 
discretion,  and  that  its  order  denying  the  motion  should 
be  reversed  bv  this  Court. 


*  The  order  is  contained  in  Judge  Goddard's  opinion,  dated  July 
22,  1952.  Neither  the  appellant  nor  his  counsel  have  ever  been 
officially  notified  of  the  entry  of  any  separate  formal  order,  nor 
indeed  of  the  filing  of  the  opinion  itself,  and  it  might  therefore  be 
that  technically  the  time  for  appeal  has  not  yet  started  to  run.  See 
Oddo  V.  United  States,  171  F.  2d  854  (C  A.  2d,  1949),  cert,  denied 
337  U.  S.  943;  Carter  v.  United  States,  168  F.  2d  310  (C.  A.  10th, 
1948).  However,  upon  being  advised  by  newspaper  reporters  of  the 
filing  of  the  opinion,  appellant's  counsel  secured  a  photostatic  copy 
from  the  clerk's  office,  hearing  a  rubher-stamp  notation  showing 
filing  on  July  22,  1952.  Under  the  recently  amended  rules  of  the 
District  Court  for  the  Southern  District  of  New  York,  a  memo- 
randum of  the  determination  of  a  motion,  signed  by  the  judge,  con- 
stitutes the  order  (General  Rule  10,  efi:"ective  ]\Iarch  1,  1952).  See 
also  United  States  v.  Rockon^er,  171  F.  2d  423  (C.  A.  2d,  1948), 
cert,  denied  2)?i7  U.  S.  931.  Appellant  accordingly,  for  safety's  sake, 
elected  to  assume  that  the  time  for  appeal  began  to  run  on  July  22, 
1952,  and  filed  notice  of  appeal  on  July  31,  1952.  The  record  on 
appeal  was  filed  and  the  appeal  docketed  on  September  9,  1952. 


In  asserting  that  the  trial  court  abused  its  discretion  in 
denying  the  motion,  we  do  so  in  full  appreciation  of  the 
accuracy  of  the  court's  observation  "that  the  granting  of 
new  trials  on  the  ground  of  after-discovered  evidence  is 
not  favored  by  the  courts  and  they  are  granted  with  great 
caution"  (F.  907).*  But  if  new  trials  are  not  to  be  lightly 
granted,  it  is  equally  true,  we  believe,  that  motions  for  new 
trials  are  not  to  be  lightly  considered  or  disposed  of  by 
the  court  to  which  they  are  addressed. 

We  intend  to  show  on  this  appeal 

that  the  trial  judge  misconceived  the  burden  which  the 
defense  was  required  to  carry  in  order  to  support  the 
motion ; 

that  he  misstated  or  misunderstood  much  of  the  evi- 
dence offered  in  support  of  the  motion ; 

that  he  passed  over  or  neglected  to  consider  vital 
elements  of  proof  offered; 

that  he  resolved  issues  of  fact,  depending  on  the  cred- 
ibility of  witnesses,  uniformly  in  favor  of  the  Govern- 
ment, without  hearing  the  witnesses  or  permitting  their 
credibility  to  be  tested  by  direct  and  cross-examina- 
tion ; 

that  he  accepted  the  Government's  unsubstantiated 
gossip  and  rmnors  as  sufficient  to  controvert  sworn 
statements  of  defense  witnesses  who  were  presentea 
as  ready  and  able  to  support  their  affidavits  in  open 
court ; 

that  in  the  face  of  an  uncontroverted  showing  that  evi- 
dence needed  to  establish  the  innocence  of  the  defend- 


*  References  "F "  are  to  folios  in  the  Appendix  to  this  brief. 

References   "R "  are  to  pages  of  the  record  on  the  original 

appeal  to  this  Court,  185  F.  2d  822.  References  to  portions  of  the 
record  on  the  current  appeal  which  have  not  been  printed  in  the 
Appendix  will  be  specifically  so  designated. 

References  "H.H "  are  to  pages  of  the  published  testimony 

before  the  Committee  on  Un-American  Activities  (Hearings  Regard- 
ing Communist  Espionage  in  the  United  States  Government),  House 
of  Representatives,  Eightieth  Congress,  Second  Session. 


ant  was  in  the  possession  of  the  FBI,  or  was  withheld 
by  others  from  the  defense  for  fear  of  the  FBI,  he 
declined  to  permit  a  hearing  at  which  the  defense  might 
be  enabled  to  bring  such  evidence  out  into  the  light. 

However  decorously  we  may  phrase  our  criticisms  of  the 
trial  court's  action,  they  will  inevitably  be  recognized  as 
amounting  to  a  charge  of  predetermination  of  the  motion, 
without  hearing  of  the  witnesses  and  without  that  just  and 
fair  consideration  which  even  once-convicted  defendants 
are  entitled  to  receive  at  the  hands  of  our  courts  when 
evidence  of  a  miscarriage  of  justice  is  offered.  We  can- 
not make  any  lesser  charge.  We  believe  that  the  trial 
court's  handling  of  the  motion  displayed  such  predetermina- 
tion, without  fair  hearing,  as  to  amount  to  an  abuse  of  its 
discretion,  and  thus  to  constitute  error  requiring  reversal 
bv  this  Court. 


Statement  of  Facts 

In  their  nature,  motions  for  new  trials  on  the  ground  of 
newly  discovered  evidence  can  be  tested  for  sufficiency 
only  by  comparing  the  proffered  new  evidence  with  the 
evidence  which  was  before  the  jury  on  the  trial.*  Conse- 
quently, as  background  for  an  intelligible  argument,  we 
must  first  state  not  only  the  substance  of  the  new  evidence 
(which  Judge  Goddard  held  insufficient  to  call  for  a  new 
trial),  but  also  the  substance  of  the  evidentiary  case  made 
against  appellant  at  the  trial  which  resulted  in  his  con- 
viction.   We  first  summarize  the  trial  evidence. 


*  This  is  so  whether  the  applicable  rule  is  that  of  the  Johnson  and 
Berry  cases  {Johnson  v.  United  States,  32  F.  2d  127,  130  (C.  A.  8th, 
1929);  Berry  v.  State,  10  Ga.  511,  527  (1851))  or  that  of  the 
Larrison  case  (Larrison  v.  United  States,  24  F.  2d  82,  87-8  (C.  A. 
7th,  1928)).     See  opinion  below,  F.  903-5. 


I.    The  Case  Against  Alger  Hiss. 

This  case  had  its  origin  in  a  charge  made  by  'V\nnttaker 
Chambers  to  the  effect  that  he  had  known  Alger  Hiss  as  a 
member  of  the  Communist  Party  in  the  middle  1930 's.  The 
charge  was  first  publicly  made  by  Chambers  before  the 
Committee  on  Un-American  Activities  of  the  House  of 
Eepresentatives  on  August  3,  1948.  Alger  Hiss  asked 
immediate  opportunity  to  reply  to  the  charge,  and  denied 
it  under  oath  before  the  Committee  on  August  5,  1948.  At 
a  later  hearing  before  the  Committee  on  August  17,  1948, 
after  Hiss  had  identified  Chambers  as  a  man  he  had  once 
known  under  a  different  name,  Hiss  challenged  Chambers 
to  repeat  his  statements  where  they  would  not  be  privileged 
against  suit  for  libel.  Chambers  did  so,  and  Hiss  on 
September  27,  1948,  instituted  action  against  him  in  the 
United  States  District  Court  for  the  District  of  Maryland. 

In  this  Baltimore  action  Hiss's  attorneys  on  November 
4,  1948,  began  a  pre-trial  examination  of  Chambers  and 
his  wife,  Esther.  Up  to  that  time  Chambers  had  consist- 
ently maintained  that,  though  Alger  Hiss  had  been  a  mem- 
ber of  the  Communist  Party,  his  assignment  had  had  noth- 
ing to  do  wdth  espionage  activities.*  Even  on  the  opening 
days  of  the  pre-trial  examination  (November  4,  5,  1948)  he 
reiterated  this  assertion,  and  specifically  denied  ever  hav- 
ing ^transmitted  a  State  Department  document  from  Mr. 
Hiss  to  the  Communist  Partv'M    He  w^as  asked  on  Novem- 


*  Before  the  House  Committee  on  August  3,  1948,  Chambers  had 
testified :  "  ^  *  >5^  I  should  perhaps  make  the  point  that  these  people 
were  specifically  not  wanted  to  act  as  sources  of  information.  These 
people  were  an  elite  group,  an  outstanding  group,  which  it  was  be- 
lieved would  rise  to  positions — as,  indeed,  some  of  them  did — notably 
Mr.  White  and  Mr.  Hiss — in  the  Government,  and  their  position 
in  the  Government  would  be  of  very  much  more  service  to  the  Com- 
munist Party — "  (H.H.,  577).  Similarly,  before  the  Grand  Jury 
on  October  14,  1948,  he  testified  that  he  did  not  have  "any  knowl- 
edge that  people  in  the  employ  of  the  Government  furnished  informa- 
tion" (R.  352). 

t  Transcript,  pp.  303,  317. 


